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VIRGINIA 

LAW REVIEW 

Vol. I. FEBRUARY, 1914 No. 5 

THE LIABILITY OF A TELEPHONE COMPANY 
FOR ITS NEGLIGENT FAILURE TO FURNISH 
PROMPTLY SERVICE FOR SUMMONING A PHY- 
SICIAN IN CASE OF SICKNESS. 

A TELEPHONE company is a public service corporation, 
a common carrier of intelligence, and as such is charged 
with the duty of furnishing service, without discrimination, to 
all who offer to comply with its reasonable rules and regulations. 
One of the important uses to which the telephone is habitually 
put is the summoning of medical aid. The question frequently 
arises, therefore, what is the liability of a telephone company 
for failure to furnish promptly service in such an emergency, 
where default is attributable to its negligence. 

Recovery, if allowed on account of breach of contract or duty 
in such case, may be allowed either for mental anguish or phys- 
ical suffering, physical injury or death. 

I. 

Liability of a Telephone Company for Damages for 
Mental Anguish for Failure to Furnish Promptly 
Service for Summoning a Physician. 

There could, of course, be a recovery of damages for mental 
anguish against telephone companies only in those states whose 
courts have adopted the mental anguish doctrine, namely: 
Texas, 1 Tennessee, 2 Alabama, 3 Kentucky, 4 North Carolina, 6 

1 (1881) So Relle v. Tel. Co., 53 Tex. 308. 

2 (1888) Wadsworth v. Tel. Co., 86 Tenn. 695, 8 S. W. 574. 
•' (1890) Tel. Co. v. Henderson, 89 Ala. 510, 7 So. 419. 

4 (1890) Chapman v. Tel. Co., 90 Ky. 265, 13 S. W. 880. 

5 (1890) Young v. Tel. Co., 107 N. C. 370, 11 S. E. 1044, 9 L. R. A. 669. 
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Iowa, 6 Louisiana 7 and Nevada. 8 The courts of Dakota, 9 Kan- 
sas, 10 Mississippi, 11 Georgia, 12 Missouri, 13 Florida, 14 Wiscon- 
sin, 15 Minnesota, 16 Oklahoma," Ohio, 18 New York, 19 Illinois, 20 
Arkansas, 21 West Virginia, 22 South Carolina, 23 Indiana 24 and 
Virginia, 25 and the federal courts, 26 have repudiated the mental 
anguish doctrine and those states may be eliminated from this 
discussion. In some of the latter states the doctrine has been 
changed by statute as to telegraph companies, 27 but it is believed 
that in no state has the law been changed so as to apply to tele- 
phone companies, 28 which do not receive and transmit written 
messages, but do a legitimate telephone business. 

It is not proposed to discuss here the origin and soundness of 
the mental anguish doctrine other than to say that it is in con- 
flict with the common law of England, and the relatively small 
proportion of the courts which have adopted it have given va- 
rious conflicting and unsatisfactory reasons for so doing. One 
who studies the decisions of our courts must admit that they are 

' (1895) Mentzner v. Tel. Co., 62 N. W. 1. 

' (1903) Graham v. Tel. Co., 109 La. 1069, 34 So. 91. 

8 (1904) Barnes v. Tel. Co., 27 Nev. 438, 76 Pac. 931 (dictum). 

' (1884) Russell v. Tel. Co., 3 Dak. 315, 19 N. W. 408. 

18 (1888) West v. Tel. Co., 39 Kan. 93, 17 Pac. 807. 

11 (1891) Tel. Co. v. Rogers, 68 Miss. 748, 9 So. 823. 

18 (1892) Chapman v. Tel. Co., 88 Ga. 763, 15 S. E. 901. 

a (1893) Connell v. Tel. Co., 116 Mo. 34, 22 S. W. 345. 

14 (1893) Tel. Co. v. Saunders, 32 Fla. 434, 14 So. 148. 

" (1894) Summerfield v. Tel. Co., 87 Wis. 1, 57 N. W. 973. 

" (1894) Francis v. Tel. Co., 58 Minn. 252, 59 N. W. 1078. 

" (1894) Butner v. Tel. Co., 2 Okla. 834, 37 Pac. 1087. 

18 (1895) Morton v. Tel. Co., 53 Ohio St. 433, 41 N. E. 689. 

" (1897) Curtin v. Tel. Co., 13 App. Div. 253, 42 N. Y. Supp. 1109. 

* (1897) Tel. Co. v. Halton, 71 111. App. 63. 

81 (1898) Peay Tel. Co. v. Tel. Co., 64 Ark. 538, 43 S. W. 965 (changed 
by statute as to telegraph companies). 

82 (1899) Davis v. Tel. Co., 46 W. Va. 48, 32 S. E. 1026. 
28 (1900) Lewis v. Tel. Co., 57 S. C. 325, 35 S. E. 556. 

24 (1901) Tel. Co. v. Ferguson, 157 Ind. 64, 60 N. E. 674. 
28 (1902) Connelly v. Tel. Co., 100 Va. 51, 40 S. E. 618. 
88 Tel. Co. v. Sklar, 126 Fed. 295; Rowan v. Tel. Co., 149 Fed. 550, 
Tel. Co. v. Burris, 179 Fed. 92 and ca. ci. 
" Arkansas, South Carolina, Wisconsin. 
28 So. Tel. Co. v. King, 146 S. W. 489 (Ark. 1912). 
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not infrequently guilty of "judicial legislation" however honestly 
and strenuously the judges repudiate such an intention. This 
would seem such an instance. The general doctrine has now 
been established in certain jurisdictions and its application to a 
particular class of cases is what will be discussed. 

The law in regard to recovery of damages for mental anguish 
unaccompanied by pecuniary loss or physical injury has been 
developed entirely in telegraph cases, but under appropriate facts 
the same rule is applicable to telephone companies. 

Before considering the cases, it would be well to note briefly 
the difference between the methods of the telephone and tele- 
graph in the transmission of intelligence. 

In the case of the telegraph, the sender of the message de- 
livers it in writing and the telegraph company not only furnishes 
the facilities for its transmission but actually transmits and de- 
livers it to the sendee. The telephone company, on the other 
hand, only furnishes the facilities for the transmission of the 
message, gets the parties into communication and the caller or 
sender of the message transmits by word of mouth his own 
message. The effect is that in general the telegraph company 
knows the nature and importance of the communication, whereas 
the telephone company usually does not. The telephone company 
can only know the nature of the message intended to be trans- 
mitted from extraneous circumstances. Usually secrecy is one 
of the essential features of a telephone conversation and the 
caller rarely communicates to the telephone operator the nature 
of the intended communication. Furthermore, frequently the 
person who desires to send a message in the case of the tele- 
phone company is not in a position where the nature of the 
message can be communicated to the telephone company, be- 
cause he cannot get central. 

It is a well established doctrine that in order to make a tele- 
graph company liable in damages for its negligence in transmit- 
ting a message, it is necessary that the nature and contents of 
the message be communicated to the company, either by the 
message itself or in some other way. 29 This doctrine, of course 



20 See note to Williams v. Tel. Co., 1 Am. Eng. Ann. Cases 361. 
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applies to telephone companies as well. As was said in S. W. 
Tel. & Tel. Co. v. Flood : 30 

"It is clear that the appellants could not be made liable for 
consequential damages resulting from their negligent fail- 
ure to notify one for whom a call is put in of the fact that 
another party desired to talk with him over the telephone, 
unless they were acquainted in some way of the nature, 
purpose and subject-matter of the proposed conversation, 
so that the damages likely to result from such failure may 
be said to have been in contemplation of the parties. Such 
is the rule in telegraph cases, and the same rule is applicable 
to telephone companies." 

This is nothing more than the well known rule laid down in 
Hadley v. Baxendale so often quoted, that the damage must be 
in contemplation of the parties at the time the contract is made. 
This doctrine is appropriately expressed in Kennon v. W. U. 
Tel. Co. : 31 

"The rule of damages for breach of contract is such as would 
arise in the usual order of things from such breach of con- 
tract, or such as may reasonably be supposed to have been 
in contemplation of both parties at the time they made the 
contract as the probable result of the breach of it. The 
courts of this and other states which recognize mental an- 
guish have not departed from this rule. It is immaterial, 
under our system of practice, whether the action is in tort 
for the negligence in the discharge of a public duty or for 
the breach of contract for prompt delivery, for the recovery 
in either case is compensation for the injury done the plain- 
tiff, and which was reasonably in the contemplation of the 
parties as a natural result of the breach of contract or de- 
fault in the discharging of the duty undertaken. * * * 
In this instance it- does not appear from the face of the 
message that any mental anguish would be likely to result 
from a failure to deliver it, and there was no evidence that 
the plaintiff gave the agent of defendant any information 
concerning the purpose or intent of the message other than 
is shown in the copy of the message itself." 

While the courts uniformly hold that notice of the nature and 
importance of the message is necessary before there can be lia- 

M 51 Tex. Civ. App. 340, 111 S. W. 1064. 
" 126 N. C. 232, 35 S. E. 468. 
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bility beyond the mere cost of the message, they differ consid- 
erably as to what constitutes notice. There seems to be con- 
siderable confusion among the courts as to whether an action 
for damages for mental anguish should sound in tort or con- 
tract and it is partly due to this and the resulting confusion in 
the application of the rule in Hadley v. Baxendale to actions 
ex contractu and the rule of proximate cause to action ex de- 
licto that the courts differ as to what is notice to the defendant. 
As a general proposition, the rule in regard to damages in ac- 
tions in tort is much broader than in actions on contract. But 
the North Carolina court, as stated above, makes no distinction 
and this is true to a certain extent in other states where the 
technical distinction of actions ex contractu and ex delicto have 
been abolished. After all, breach of contract is the real founda- 
tion of the action and where the action is in tort, it usually arises 
out of a breach of contract, and there seems no good reason why 
there should be any nice distinction as to the form of action or 
measure of damages. 

The mental anguish cases usually arise out of what are known 
as "death messages," where through the failure to deliver the 
message promptly, some one is prevented from attending the 
sick bed of a relative in extremis or the funeral of a relative. 
Even in jurisdictions where the mental anguish doctrine is rec- 
ognized, the courts have shown a disposition to restrict and 
limit its application. In Kentucky 32 and Alabama, 33 right of 
recovery has been limited to first degree relatives of the person 
to whose sickness or death the message relates; namely, hus- 
band and wife, parent and child, brother and sister, grandparent 
and grandchild. 

Is the mental anguish doctrine applicable in the case under 
consideration? To illustrate, A endeavors to call over the tele- 
phone his family physician to attend his wife, who is quite sick. 
Through the negligence of the telephone company, he cannot 
get into communication with his physician promptly and thereby 
delay is caused in the physician's attendance on his wife. As a 

32 Lee v. Tel. Co., 130 Ky. 202, 113 S. W. 55. 

53 Tel. Co. v. Ayers, 80 Miss. 177, 31 So. 708; Tel. Co. v. Crocker, 135 
Ala. 492, 33 So. 45. 
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result he suffers mental anguish in not having the consolation 
of the doctor's presence and attention to his wife, and in wit- 
nessing her increased suffering. The doctor was at home when 
A attempted to call him and had he gotten the message, could 
and would have promptly responded. Can A recover damages? 

Texas. 

The Supreme Court of Texas in Western Unfon Tel. Co. v. 
Cooper, 34 held that a husband cannot recover damages for men- 
tal anguish by reason of the telegraph company's negligence in 
failing to deliver a message summoning a physician to attend 
his wife, whereby her mental and physical suffering were in- 
creased, the court saying: 

"It is impossible to see upon what principle the husband can 
claim damages for injury to his feelings. His suffering 
could only be from alarm and sympathy for his wife's suf- 
fering. His distress is merely a reflection from her dis- 
tress, and that might be considerable but it is too remote 
and consequential." 

The court decided that he could recover in her right under 
the forms of law. 

The same court, however, in Tel. Co. v. Richardson, 35 in ef- 
fect overruled the Cooper case, though not in any way referring 
to it, but citing as an authority the Alabama case of Telegraph 
Co. v. Henderson, infra. The Richardson case was followed by 
me Civil Court of Appeals of Texas in Western Union Tel. Co. 
v . Kendzora. 36 The same court in Western Union Tel. Co. v. 
Cavin, 37 held that a father could recover for "increased mental 
anguish incurred from witnessing the suffering of his sick child, 
when such increased suffering was occasioned by the negligent 
failure of a telegraph company to deliver promptly a message 
addressed by the parent to a physician directing him to come 
to the sick child at once." The court indicated that this doc- 
trine was in irreconcilable conflict with the Cooper case. The 

34 71 Tex. 507, 9 S. W. 598. 

33 79 Tex. 649, 15 S. W. 689. M 26 S. W. 245. 

37 30 Tex. Civ. App. 152, 70 S. W. 229. 
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same doctrine was followed in the recent case of S. W. Tel. & 
Tel. Co. v. Allen, 38 so it would seem to be well established in 
Texas. 

North Carolina. 

Carter v. Tel. Co. 39 was a suit by husband and wife for dam- 
ages for failure to deliver a telegram summoning a physician 
to attend the wife. There was a verdict for plaintiffs and the 
Supreme Court of North Carolina affirmed it. It is not quite 
clear whether the husband was suing in his own right or that 
of his wife and was joined with her as a form of law, but it is 
presumed the latter was the cause. It would appear that there 
was a recovery for both mental and physical suffering and 
physical injury. 

In Carswell v. W. U. Tel. Co., 40 the same court allowed a 
husband to recover for his mental anguish under similar facts. 

Alabama. 

Western Union Tel. Co. v. Henderson, 41 holds that the sender 
can recover damages for mental anguish for delay in delivery 
of a telegram summoning a physician to attend the sender's 
wife, the mental anguish being caused by witnessing his wife's 
suffering. The doctor testified he would have responded 
promptly to the case and could have relieved her suffering. W. 
U. Tel. Co. v. Haley 42 followed the Henderson case but held 
that if the doctor could not have reached the patient, there 
could be no recovery. 

Kentucky. 

In Western Union Tel. Co. v. Reid, 43 it was held that mental 
anguish of a father in witnessing sufferings of his child during 
period of delay in delivery of a telegram are too remote for the 
recovery of damages. It disapproved the Henderson case. 44 

The court said : "His distress would be merely a reflection 
of the child's distress and is too remote and consequential to 

88 146 S. W. 1066. 89 141 N. C. 374, 54 S. E. 274. 

" 154 N. C. 112, 69 S. E. 782. 

41 89 Ala. 401, 7 So. 419. '* 143 Ala. 586, 39 So. 386. 

43 120 Ky. 231, 85 S. W. 1171. " Supra. 
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be the subject of a legal action, not only so, but, where a message 
is sent for a sick person summoning medical aid for him, the 
meritorious cause of action for the negligent delay in sending 
the message is in the sick person." 

However, in Cumberland T. & T. Co. v. Sutton, 45 the Ken- 
tucky Court of Appeals sustained a verdict for actual damages 
for "mental pain and anguish which plaintiff suffered from loss 
of advice, service, consolation and assistance of Dr. Thompson 
in the last illness of his child," by reason of negligent failure 
of the telephone company to furnish service. The first case was 
treated as an action in tort by the court and the second as an 
action for breach of contract. The only way the two cases can 
be reconciled is that there is a distinction between allowing dam- 
ages for mental anguish caused by witnessing the increased and 
prolonged suffering of the child, due to lack of attention, and 
that caused by not having the consolation and assistance of the 
doctor's presence. In no event could damages be allowed for 
the mental anguish of the father on account of the child's sick- 
ness and the distinction seems more imaginary than real. In 
fact, the father's mental anguish other than that caused by the 
fact of the child's sickness and consequent suffering would seem 
to be as much the result of the child's increased suffering for 
lack of a physician as of his being without the consolation' and 
assistance of the physician. 

Tennessee. 

There is no case in Tennessee directly in point, but in Western 
Union Tel. Co. v. Robinson, 46 the Supreme Court of that state 
held that a father could recover damages for mental anguish 
suffered by reason of the failure to deliver a telegram to sum- 
mon a minister to be with his dying daughter. The principle 
is the same. 

The particular application of the mental anguish doctrine 
here discussed, it is believed has not been decided in Louisiana 
and Nevada, the remaining mental anguish states. 

The conclusions to be drawn from the authorities are that a 

45 160 S. W. 949. « 97 Tenn. 638, 37 S. W. 545. 
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telephone company is liable for damages for mental anguish for 
failure to furnish service for summoning a physician, in the 
mental anguish states only and under the following circum- 
stances : 

1. The telephone company must have breached a contract or 
its public duty to furnish the party suing the service. 

2. It must be put on notice as to the nature and importance 
of the message to be communicated, so that the damages will 
be in contemplation of the parties. 

3. It must be shown that the physician would have responded 
to the call. 

4. That the negligence of the telephone company must be 
the proximate cause of the mental anguish. 

All these circumstances must concur, otherwise there can be 
no recovery. 

It will be noted that in several cases discussed, it was indi- 
cated that the meritorious cause of action was in the person for 
whose benefit the physician was summoned. In all of these 
cases, however, damages were sought for physical suffering as 
well as mental anguish and the right of the sick person to re- 
cover can be more appropriately discussed in the second part 
of this article. 

II. 

Liability of a Telephone Company for Damages for Phys- 
ical Suffering, Bodily Injury, or Death on Account 
of the Negligent Failure to Furnish Promptly Tel- 
ephone Service, for Summoning a Physician. 

Before any question of liability could arise, it is submitted 
that it must be shown : 

1. That the telephone company owed the injured party the 
duty to furnish service; that is, that he had put himself in a 
position to demand service of the telephone company in the per- 
formance of its duties as a public service corporation. 

2. That the telephone company had been put on notice as to 
the nature and importance of the intended communication. 
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3. That the physician could and would have promptly re- 
sponded to the summons and could and would have relieved the 
patient's suffering, prevented the injury or saved his life, as the 
case might be. 

If all of the above circumstances exist, are the damages 
claimed the proximate result of the telephone company's neg- 
ligence ? 

The first telephone case in which this question arose was So. 
W. Tel. & Tel. Co. v. Solomon et o/. 47 This was a suit by Sol- 
omon and his minor children under the Texas statute for wrong- 
ful death (Lord Campbell's Act). 

The court says : 

"As can be seen, the petition predicates the right of appellees 
to recover upon the claim of a general contract with ap- 
pellant for general telephone service over its system in the 
city of Marshall, which service they did not get at the par- 
ticular time in question because of negligent maintenance 
and equipment of the telephone apparatus, and on account 
of such failure to get telephone service at the particular 
time in question failed to get a doctor in time to attend the 
deceased, who at the time was violently sick in childbirth, 
and who died from flooding or hemorrhage in giving the 
birth, which might have been stopped if a physician had 
arrived sooner than he did to attend her in the delivery of 
the child. * * * The inquiry is : Had the deceased 
lived, could she have maintained an action against the ap- 
pellant, in the circumstances stated in the petition, for dam- 
ages for the injury? The act complained of is the negligent 
failure to give telephone service under a general contract 
to do so. To have entitled the deceased to maintain an 
action, for the negligence in the performance of the duty 
founded on a contract which raised the duty, no personal 
injury to the person or injury to her property being shown, 
it must appear that the contract was made by her, or was 
to inure to her benefit. It may be conceded, as a reasonable 
construction of the contract set up in the petition in this 
case, that the contract as to general service of the telephone 
for the use of all the family of the husband was made at 
the time to inure in fact for the benefit of the wife. In such 
action, had she lived, it would have appeared in the circum- 

" 54 Tex. Civ. App. 306, 117 S. W. 214. 
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stances, that her damage was mental anxiety occasioned to 
her from the delay in procuring a physician's attendance 
upon her in her then natural sickness of childbirth. Could 
she recover such damages in the circumstances? 

"The measure of her recovery must, we think, be deter- 
mined by the general rule of law which applies to all cases 
of breach of contract, which rule is thus expressed in the 
case of Telegraph Co. v. Edmondson, 91 Tex. 209, 42 S. 
W. 549: When two parties have made a contract, which 
one of them has broken, the damages which the other ought 
to receive in respect of such breach should be such as may 
fairly and reasonably be considered as arising naturally — 
that is, according to the usual course of things — from such 
breach of contract itself, or may reasonably be supposed to 
have been in the contemplation of the parties at the time 
they made the contract, as the probable result of the breach 
of it. Tested by this rule, we think the damages in the cir- 
cumstances are too remote and are not such as both parties 
would reasonably understand and contemplate as likely to 
result from the breach of the contract or the negligence of 
the company. If there had been a specific contract with 
the telephone company by which it had agreed to transmit 
or furnish facilities for transmitting this particular message 
to the physician, or if the object and purpose of the de- 
ceased in having the physician summoned over the tele- 
phone to immediately attend her was previously made known 
in proper time to appellant under the general contract of 
telephone service, then we may have found some analogy 
between this case and the various telegraph cases where 
telegraph companies have been held responsible for such 
damages for failure to promptly transmit and deliver the 
message; but here the unusual situation and condition of 
the deceased was not known to the appellant, and it had no 
notice or previous notice of the importance or urgency of 
a communication to a physician and his summons to come 
at the time to attend her." 

In the Solomon case, it will be observed there was no allega- 
tion or proof that the telephone company had notice as to the 
condition of the deceased or purpose of the intended communi- 
cation, and the door was left open for the allowance of damages 
in such event. The door was closed, however, by the decision 
in Deweese et al v. S. W. Tel. & Tel. Co. 48 The facts of that 

M 144 S. W. 732. 
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case were almost identical with the Solomon case and to meet 
the decision of the Solomon case it was alleged that the defend- 
ant "had notice of the serious illness of said Daisy Deweese, the 
nature of her sickness, and the results that would follow if they 
were negligent in answering, and in case a delay was caused 
aforesaid." There were also appropriate allegations that the 
physician could and would have come at once had telephone con- 
nection been promptly given and would have saved the life of 
deceased. The lower court sustained a general demurrer to the 
petition and in affirming the case the Civil Court of Appeals of 
Texas said : 

"We are of the opinion that the petition does not state a cause 
of action, and there was no error in the court's sustaining 
a general demurrer to the same. * * * The petition 
shows that Mrs. Deweese's death was the result of natural 
causes and did not result from an injury to her person by 
the wrongful act of the telephone company. The failure 
of the company to provide a way of communication between 
the appellants and physician was a breach of contract, which 
may have indirectly prevented her receiving relief, and 
thereby might have saved her life, but such a contingency 
is too remote upon which to base an action for damages 
under the statute." 

The next state in which this question was raised in a telephone 
case was Kentucky, in Evans, Admr. v. Cumberland T. & T. Co. 49 
The opinion of Judge O'Rear in that case gives concisely the 
facts and the reasons for the decision. It will be quoted in its 
entirety : 

"Ernest Evans sustained an accidental gunshot wound in the 
leg, producing considerable hemorrhage. A messenger, who 
was dispatched to call a doctor, applied at a pay station of 
the appellee, and asked that he be furnished telephone con- 
nection with the doctor's residence, offering to pay the re- 
quired toll. It is alleged that owing to the negligence of the 
operator there was a failure to make the connection with 
the doctor's telephone, in consequence of which he did not 
get the message, and Evans was thereby deprived of his 
services. It is further alleged that, if the connection had 

49 135 Ky. 66, 121 S. W. 959. 
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been made, the doctor would or could have got to the patient 
in time to have stanched the flow of blood and have saved 
his life; but, as the doctor did not get there, the patient for 
the lack of medical attention bled to death. This is a suit 
of law by the administrator of Ernest Evans against the 
telephone company to recover $25,000 damages for the al- 
leged negligent destruction of the intestate's life. A de- 
murrer was sustained to the petition. An amended petition 
was allowed. In the amendment it was averred that the 
doctor mentioned was the nearest doctor available, or who 
could have been secured by the decedent at that time. Evans 
was about four miles from the doctor's residence. A gen- 
eral demurrer was sustained to the petition as amended, 
and, plaintiff electing to stand by the cause of action as 
stated, his petition was dismissed. He appeals. 

"We think the alleged negligence too remote in law from 
the fact of the decedent's death to constitute it a proximate 
cause of the death. Nothing appears that, but for the al- 
leged negligence, the death would not have resulted. The 
injury to the young man was inflicted before the negligent 
act sued upon, and, of course, has no causal connection with 
it. If the sending of the message itself, and it alone, could 
have prevented the death, a different state of case would be 
presented. But the office of the message was to set in mo- 
tion an entirely new and independent agency, the result of 
which is purely speculative. It does not necessarily follow 
that the doctor would or could have got to the young man 
before he died. Nor does it necessarily result that, if the 
doctor had got there, he could have saved the life of the 
youth. It is true, both propositions are alleged in the pe- 
tition. But neither is susceptible of proof. A thing not 
susceptible of being proved cannot be made the basis for a 
recovery in a lawsuit. That would be to base the recovery 
upon conjecture alone, which is never allowed. 

"The lower court followed the opinion in Lebanon, Louis- 
ville & Lexington Telephone Company v. Lanham Lumber 
Company (Ky.), 115 S. W. 824. The principle announced 
in that case is adhered to." 

The Lanham Lumber Company case referred to was a case in 
which plaintiff's lumber plant caught on fire and its watchman 
endeavored to get telephone connection with the fire depart- 
ment, but through the negligence of defendant's operator no 
connection was made until the fire spread to other buildings and 
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the plant was wholly destroyed, and it was alleged that if con- 
nection had been given promptly, the fire department would 
have reached the fire thirty minutes sooner and there would have 
been trifling damage. There was a judgment for plaintiff in 
the lower court but the Court of Appeals reversed it with in- 
structions to dismiss the petition, holding that the damages 
claimed were too remote and speculative and that the telephone 
company's negligence was not the proximate cause. 

The only other state in which this question has come squarely 
before the court in a telephone case is Georgia. 

The first case in Georgia in which recovery was sought for 
physical suffering was Seifert v. W. U. Tel. Co. 50 Plaintiff al- 
leged that a telegram to a physician was delivered to defendant 
for transmission, which showed upon its face that the physician 
was called for the purpose of relieving plaintiff's suffering; that 
the telegraph company negligently failed to transmit and deliver 
the telegram within a reasonable time and on that account plain- 
tiff's suffering continued for many hours, which could and would 
have been relieved had the telegram been promptly delivered and 
the physician had responded thereto, which it is alleged he would 
have done; that the physician did finally come and promptly re- 
lieved plaintiff's suffering. The lower court dismissed the pe- 
tition on demurrer. Judge Cobb in delivering the opinion of 
the Supreme Court, affirming it, went on to say that the action 
was evidently intended to be in tort and that the averments made 
a clear case of gross negligence. He said : 

"In an action sounding in tort, before there can be a recovery 
for any damages, it must appear from the allegations that 
there has been a breach of some duty which the telegraph 
company owed to the plaintiff, and that the damages claimed 
were the natural and legitimate consequences of such breach 
of duty. The company owed a duty to the plaintiff to trans- 
mit and deliver the telegram within a reasonable time. 
There was undoubtedly a breach of duty. Was the damage 
sustained by the plaintiff the natural and legitimate conse- 
quence of this breach of duty?" The court then goes on to 
say that under the Chapman case, there could be no recov- 
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ery for mental anguish and that the physical suffering stood 
upon the same footing, saying further: 

"The mental suffering of the plaintiff is not recoverable, 
for the simple reason that it is not the natural and proxi- 
mate result of the negligence of the defendant. Neither 
was the physical suffering the natural and proximate result 
of the defendant's negligence. It had its origin and con- 
tinuance, not in the defendant's conduct, but in the malady 
with which she was afflicted. In the origin and continuance 
of it the defendant's conduct was not in any sense the pre- 
ponderating cause." 

In the Seifert case, it was alleged that the plaintiff's health 
was impaired permanently by the failure to get the doctor 
promptly and the decision of the court would seem to have firmly 
established the law against a recovery for physical injury or 
death as well as physical suffering, but the law met with a set- 
back at the hands of the three judges of the Court of Appeals 
of Georgia 51 before the question was finally forever set at rest 
by the Supreme Court of Georgia in Southern Bell T. & T. Co. 
v. Reynolds. 62 

In Western Union v. Ford, 53 Mrs. Ford sought to recover 
damages for the loss of an eye, alleging that she had an affec- 
tion of the eye which was under treatment of a specialist and 
which required prompt attention when the disease reached a cer- 
tain stage; that on account of the negligent delay of the tele- 
graph company in delivering a message summoning the special- 
ist, she lost her sight in the affected eye. The petition 
contained all the appropriate allegations entitling plaintiff to re- 
covery, if recovery could be had in such a case. Judge Hill in 
affirming the order of the lower court in overruling the de- 
murrer, undertook to distinguish the Ford case from the Seifert 
case on the idea that damages were sought in Ford case for phys- 
ical or bodily injury (i. e., loss of an eye) in addition to phys- 
ical suffering, and that damage could be recovered for bodily 
injury, whereas it could not be for mental anguish and physical 
suffering. The fallacy of this is that bodily injury and physical 

51 The Court of Appeals is bound by the decisions of the Supreme 
Court as precedent. 
88 77 S. E. 388. * 8 Ga. App. 514, 70 S. E. 65. 
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suffering are the same in principle, differing only in degree. It 
is difficult to conceive of physical suffering without some phys- 
ical injury, however slight. The physical suffering in the one 
case and the physical injury (loss of the eye) in the other re- 
sult from the same cause, the malady. 

This question next came up in Georgia in the case of Glawson 
v. Southern B. T. & T. Co. 54 The facts of this are almost 
identical with the Texas cases of Solomon and Deweese. 55 The 
suit was brought by Mr. Glawson and his children, under the 
statute for wrongful death, for the death of Mrs. Glawson al- 
leged to have been due to the negligent failure of the telephone 
company to furnish service for summoning a physician. Ap- 
propriate allegations were made to entitle plaintiff to recover, if 
recovery could be had in a case of this kind. The lower court 
sustained a general demurrer to the petition, following the 
Seifert case, and on the argument on appeal it was urgently in- 
sisted on behalf of the defendant that the Seifert case was con- 
trolling. The case was argued a few days before the decision 
in the Ford case was handed down, but was not decided until 
several months later. The Court of Appeals reversed the lower 
court and sent the case back for trial on the merits. Judge 
Powell in delivering the opinion of the court based his decision 
on the Ford case, distinguishing the Seifert case as Judge Hill 
had in the Ford case. 

Both the Ford 56 and Glawson 57 cases went to the Court of 
Appeals a second time, both having been tried on the merits and 
a verdict being rendered for $5,000 in each case. It is interest- 
ing to compare the utterances of Judge Powell in the Glawson 
case with the opinion of Judge Russell in affirming the second 
appeal in the Ford case. Judge Powell says: 

"Now coming back to the case, we are going to reverse the 
judgment of the lower court in sustaining the general de- 
murrer, and it will thus become a question of proof as to 
whether the woman's death in this case was the direct and 
natural result of the defendant's act or not. Before it will 
be proper to award the plaintiff any damage, the jury should 

54 9 Ga. App. 450, 71 S. E. 747. K Supra. 

m 10 Ga. App. 606, 74 S. E. 70. " 79 S. E. 488. 
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be able not only to trace a connection between a negligent 
failure of the telephone company to give the plaintiff com- 
munication with the physician and the death of the woman, 
but they should also be able to say with practical certainty 
that her death was the natural consequence of the defend- 
ant's neglect. They must be able to go further and say that 
the death was not merely the imaginary or possible result 
of the tortious act, but that according to the course of human 
experience, it was the direct result ; that in all hutnan prob- 
ability, this result would not have happened if the defend- 
ant's neglect had not happened, and that the consequence of 
the neglect itself, and not something else, preponderated 
most largely in causing her death." 

On the second appeal of the Ford case, in affirming the deci- 
sion, Judge Russell after referring to Judge Powell's opinion in 
the Glawson case, said : 

"If the jury in the present case were authorized to believe, 
from the testimony of Dr. Jenkins, that he could have saved 
the plaintiff's eye if he had reached her Monday morning by 
12 o'clock, or if there was a reasonable probability that he 
could have saved her eye at that time by proper treatment, 
the standard of proof laid down by both the Ford and Glaw- 
son cases, supra, was reached. The evidence of Dr. Jenkins 
is not entirely satisfactory on this point, but taking his evi- 
dence all together, we cannot say that the hypothesis that he 
probably would have saved her eye, if he had reached her in 
time, is not fairly deducible. He testified that, if he could 
have seen and treated the eye before 12 o'clock Monday, 
there would have been a reasonable probability that he could 
have saved it; and, from his opinion as an expert, he states 
that 70 per cent of eyes affected like this eye was, provided 
a physician could get to them and treat them within 10 or 
12 hours after the occurrence of the first premonitory symp- 
toms of corneal ulcer appear, could be saved. Of course, 
he was not positive that he could have saved this eye, even 
if he had reached it early Monday morning. In the very 
nature of things, he could not have been positive. This 
standard of proof is not possible to be reached in such cases, 
and we are compelled to make a decision within the limita- 
tions of human fallibility; and while, as stated, we are not 
entirely satisfied as to the character of the proof on this 
branch of the case, yet we do not feel that we would be jus- 
tified in setting aside a verdict of the jury under this evi- 
dence, which was approved by the trial judge." 
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It is interesting to note that the only other expert to testify 
in the case, a witness for the telegraph company, testified in an- 
swer to a hypothetical question based upon the facts, that he did 
not believe anything in the world would have saved the eye, even 
had the physician reached her earlier. 

The bars had been thus lowered until the Supreme Court of 
Georgia settled the question in the case of Southern Bell T. & T. 
Co. v. Reynolds, 58 saying: 

"It is insisted by the defendant in error that the cases of West- 
ern Union Tel. Co. v. Ford, 70 S. E. 65, and Glasgow v. 
S. B. T. & T. Co., 71 S. E. 747, are in point, and are dis- 
tinguishable from the Seifert case, supra, as is this case. It 
is sufficient to say that these cases, decided by the Court of 
Appeals, were not certified to this court, so that it might 
pass upon the question of whether or not the Seifert case 
was controlling, but that court thought there was ground 
of differentiation from the Seifert case. In point of fact, 
the differentiation was as to the extent of the injury in- 
flicted; and whether the injury resulted in the loss of an 
eye, or other permanent injury, or death, did not affect the 
question of the right to recover, but only the extent of the 
recovery. Whether the injury was temporary or permanent 
affected the measure of damages, and not the right to re- 
cover. We are unable to agree with our learned brethren 
that this furnishes any legitimate differentiation from the 
Seifert case. The same principle is involved in both cases." 

After the Reynolds case was decided, the Glawson case was 
again brought before the Court of Appeals and that court certi- 
fied it to the Supreme Court as to whether the Court of Appeals 
should follow the Reynolds case or was bound by the first deci- 
sion in the Glasgow case as "the law of the case." The Supreme 
Court 59 decided that while the Court of Appeals was bound by 
the Reynolds decision in the future, the first decision in the Glaw- 
son case was the "law of the case." 

The foregoing are the only telephone cases in which the ques- 
tion under consideration has been directly passed upon but in 
Iowa where damages were sought for negligent delay of a tele- 
phone company in furnishing service for summoning the fire 
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department to put out a fire, the court held that the damages 
were too remote and speculative to be the subject of recovery. 
The court 60 said : 

"The fire was the primary cause of the loss. The defendant 
did not start it, or have aught to do with its origin. The 
charge against it is that the negligence intervened as the 
efficient cause in the omission to do that which would have 
resulted in the extinction of the fire. Of course, if the fail- 
ure to put out the fire was the direct and natural conse- 
quence of the unreasonable delay in making the connection, 
then there could be no doubt as to defendant's liability, but 
several links in the chain of sequence are involved in doubt 
and speculation. The fire was burning not only before plain- 
tiff reached the receiver, but before he was awakened by 
his wife, who heard the crackling of flames. Conceding 
that he was at the telephone nine or ten minutes, though 
minutes seem hours at such times, and that connection was 
made at the central office within two minutes thereafter, 
yet, as the hose company had been notified by another, there 
could not have been a delay of more than ten or twelve min- 
utes, and when the fireman arrived, the fire was beyond 
human control. At what time must they have been on the 
ground to have saved the property? No one can answer 
save from conjecture. All realize that in such emergencies 
time is precious, but who can say from the situation as pre- 
sented in this case how many minutes meant the loss of the 
plaintiff's property? Suppose the connection at the central 
office had been made promptly, would the fireman in charge 
of the fire station have responded promptly and promptly 
have rung the fire bell? Would the members of the de- 
partment have heard and promptly repaired to the scene? 
Was the apparatus for extinguishing the fire in working 
order and the water supply accessible and sufficient ? Would 
all of these intervening agencies have operated harmoniously 
and efficiently and with such promptness as to have put out 
the flames in time to have avoided a total loss ? Manifestly, 
these are matters of speculation, and yet all this must be 
assumed if the loss is to be traced to defendant's negligence." 

The Iowa court cites Lebanon, L. & L. Co. v. Lanham Lum- 
ber Co., 61 as directly in point. The reasoning in this case ap- 

60 Volquardsen v. Iowa Tel. Co., 148 la. 77, 126 N. W. 928. 

61 Supra. 
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plies with equal aptness to the summoning of a physician. It is 
only fair to say, however, that in Hendershott v. W. U. Tel. 
Co., 62 a much earlier case, the Iowa court held that in an 
action against a telegraph company for damages for delay in 
delivering a telegram summoning a veterinary surgeon to treat 
a sick horse, the delay was the proximate cause of the death of 
the horse and the owner could recover its value. The two cases 
are not easy to reconcile. 

In General Union Tel. Co. v. Swoveland, 63 a case similar to 
the Hendershott case, the Indiana Supreme Court held that dam- 
ages for the loss of the horse could not be recovered as the same 
were too remote and conjectural, stating, however, that the court 
did not wish to be understood as holding that cases may not 
arise in which it would be proper to submit the question to the 
jury. 

Duncan v. Tel. Co., 64 a Wisconsin case, under similar facts, 
held the same as the Swoveland case. 

In Brown v. Tel. Co., 65 decided by the Supreme Court of 
Utah in 1889, the court affirmed a judgment of the lower court, 
allowing a minor damages for the loss of her finger, alleged to 
have been due to the failure of the telegraph company to deliver 
a message from her father summoning a physician, it being al- 
leged that her finger, which had been badly mashed, could have 
been saved from amputation had it received prompt attention. 
This case seems in direct conflict with the cases heretofore dis- 
cussed. It was an early case, cited no authorities, and from a 
reading of the opinion the remote and speculative character of 
the damages does not appear to have been stressed. 

Another early case on the question, Western Union Tel. Co. v. 
Morris, 66 decided by the United States Circuit Court of Appeals, 
held the same as the Utah case. In this case, the plaintiff 
sought to recover damages for undergoing a surgical operation 
alleged to have been caused by the failure of the telegraph com- 

** 106 la. 589, 76 N. W. 828 (1898). 

" 14 Ind. App. 341, 42 N. E. 1035 (1896). 

M 87 Wis. 173, 58 N. W. 75. " 6 Utah 219, 21 Pac. 988. 

" 83 Fed. 992 
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pany to transmit a message properly, whereby the physician was 
prevented from earlier attendance. 

The court, in discussing the assignment of error that there 
was no evidence tending to show that the operation was the 
proximate result of the mistake in transmitting the telegram to 
the physician, said : 

"With reference to this contention, it is sufficient to say that 
while the relation of cause and effect between the two acts 
last aforesaid seems remote, and while the evidence to es- 
tablish that the one act was the efficient cause of the other 
is far from being clear and satisfactory, yet we are not able 
to say that there was no evidence warranting the submission 
of that issue to the jury." 

The opinion in this case is certainly not very convincing and 
no authorities were cited for the position taken on this point. 
The case, however, was reversed on another point. 

In Carter v. Tel. Co., 67 the North Carolina Supreme Court 
affirmed a judgment of the lower court which seems to have 
allowed damages for physical suffering and physical injury as 
well as for mental suffering on account of the delay in the de- 
livery of a telegram summoning a physician, but the court does 
not discuss the question of the "proximate cause" of the physical 
suffering'and physical injury, and it is not clear that the question 
was raised or any contention was made that the damages were 
remote and speculative. North Carolina being a mental anguish 
state, there could, of course, be a recovery for the mental suffer- 
ing. 

It is interesting to note that the courts of two of the first and 
strongest mental anguish states 68 have refused to allow dam- 
ages for physical suffering, physical injury or death under facts 
similar to those under which they have allowed damages for 
mental suffering. These courts have given the same reason for 
not allowing a recovery for physical suffering, physical injury or 
death that the courts, which have rejected the mental anguish 
doctrine, have for not allowing damages for mental anguish 
alone, namely — that such damages are too remote and specula- 

67 141 N. C. 374, 54 S. E. 274. " Texas and Kentucky. 
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tive. No state court, which has rejected the mental anguish 
doctrine, has, so far as ascertained, allowed a recovery under the 
same circumstances for physical suffering or physical injury. A 
federal court, however, in one case has apparently allowed dam- 
ages for physical suffering, while the federal courts have re- 
fused to allow damages under similar facts for mental anguish. 

The courts of states which allow a recovery for physical suf- 
fering under the circumstances indicated, whether mental an- 
guish states or not, would naturally allow mental anguish to be 
considered as an element in fixing the damages for physical suf- 
fering, where the same would be allowed in the case of a "phys- 
ical" tort. 

The reasons given by the courts, which refuse to allow dam- 
ages for physical suffering, injury or death on account of the 
negligent delay by a telephone or telegraph company in the de- 
livery of a message summoning a physician to attend the sick, 
that such damages are too remote and speculative, and the delay 
is not the proximate cause of the same, seem sound. The mov- 
ing cause, the causa causans, is the malady from which the sick 
person is suffering, and the negligence of the telephone or tele- 
graph company only indirectly contributes to the injury for which 
damages are sought. It is no doubt true that frequently the sick 
person's life would have been saved, or serious consequences, in- 
jury to health and suffering, would have been averted had the 
physician received the message promptly and attended the patient 
sooner, but there are a number of intervening agencies which must 
work harmoniously together, in order to fix as the cause of the 
damage the negligence of the telephone or telegraph company. 
It permits of too much speculation on the part of the jury. 

One court says : 69 

"There are some diseases, such as cancer, tuberculosis, typhoid 
fever, meningitis, etc., as to which the court might say, as 
a matter of law (basing its conclusion upon the state of com- 
mon knowledge), that the chances of recovery were always 
speculative and doubtful. There are other diseases as to 
which, perhaps, the court might say, as a matter of law, that 

m Glawson v. S. B. T. & T. Co., 9 Ga. App. 450, 71 S. E. 747. 
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they would yield to proper treatment, basing this conclusion 
upon the common knowledge of mankind. Between these 
two classes exists a wide class as to which common knowledge 
is not so well established ; and in these cases the question as 
to whether the result of a physician's or surgeon's service 
would or would not be doubtful or uncertain is a question 
of fact, and, being a question of fact, is a question for the 
jury." 

In answer to the learned judge, it is submitted that the practice 
of medicine is not as yet an exact science and it is a matter of hu- 
man experience that the effect of sickness is always uncertain, and 
it frequently results seriously when least expected. In the light 
of the radium cure for cancer, would that disease be transferred 
from his first class to his third? The judge suggests as a com- 
parison that it is a common thing to submit to a jury the question 
as to whether an injury will prove permanent — a question prob- 
lematical in a high degree. True, but the malady was not caused 
by any act of the telephone company, whereas the injury in the 
case of a physical tort is always the result of some act of com- 
mission or omission. 

It is not only the effect of the delay of the physician's treat- 
ment of the malady that the jury must speculate about, but also 
whether the physician would have heard his telephone ring, then 
whether he would have promptly responded, whether his auto- 
mobile was ready and would have run properly, whether the phy- 
sician's remedies would have proved effective. The physician 
would no doubt testify to all these facts, but are they not prob- 
lematic and speculative ? Experience shows that too much should 
not be left to the speculation of juries; they are too fond of 
speculation. 

To throw the bars down in a case of this kind would be most 
far reaching. Hardly a case could arise in which proof could not 
be submitted to the effect that had a physician arrived more 
promptly, the patient would have been saved from physical suf- 
fering, impairment of health, or death, and such proof would be 
made by reputable and honorable physicians. A scintilla of evi- 
dence and a jury would be hard to meet and overcome in such a 
case. No definition of proximate cause has been attempted in this 
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paper, for the dictionaries and law books agree fully on what 
proximate cause means. Every one has a pretty clear idea in his 
own mind of proximate cause, but it is in its application that 
judges, lawyers and the books disagree and will continue to do 
so until the end of time. 

Brutus J. Clay. 
Atlanta, Ga. 



